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Docket  No.  2474
Peti.tloner .' 3

v . .

DISTRICT OF COLU.''IBTA

Reepondent

9Egs.E
Tho DLstrict of Coiunbia ta:ced W. BeIl & Co. Inc.

(herelnalter Bell) on all of the cata\ogp whlch lt gsnt.

LDto the DLstrict of colurbia pureuant lb- o. c. code 47-2702

(19?3). BeIl paid the tax, concedinrrai. propriety of tlre

tax on the catalogs whlch tters retal,ned in lts D. C. retail

s00oe outlet but contosting the validity of the tax on tho

cataloge whl.ctr rrero eo$t dLrectly to Potentlal cuetomers ln

ttre Dlstrlct of Colufi.bio. llhlE cao@ coaos boforo tbc Court

upon Botlto poti.'clon fo; a rofturd of tho ta::os pald on tbs

catalogie wblcb j.t oc;rt '.;o D. C. reslients.

- $ro faets of tlil.c cese aro aot 5'n rilcputo. tsollr o

DLgtrlct of Colrr,bl.a Co4:orotj.sn, purchcSos i.tc catalogo &cm

a prlnter 'lu Gcorglla. [:cso catalogo ero ;:rintecl, pachagod,

and ad<lreosed in Georgi.a at tbe dj.roction of Bellr E n-lin

offlca which iE loca{:ed La i{ociiltli-1o. ffaritlancl. focrssfter,

the catalogo whlcb aro boqnd f,or D. C. regidantE snd cbipped

b3 coamon carrler co tlie DLetriet of Coitnbia shero tirair ore

nallorl to potentlat' cslitcaoro in t'ho Dlstri.ct by tbo ciaployooo

of tlro cotrrron carr{ct. the pogential custcncrs do not pay

any tnoney for tlreee cstalogsl Bell eende then €o tho custo&srs

: . .

free of charge.
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Discucslon

The District of Columbia Compensating-Use Tax Btatcss

n?here is hereby irnposed and .there should
be paid by every vcndor engagcd in buslness
in the Distr ict and by every purchacer a
tax on the use.. storage, or concumption
of any tangibLe pcrsonal property and
service sold or purchascd at retai l . '
D .  c .  Code  547 -2702  (1973) .

In plainer lqnguage, thdre are two situatione which

traditionally trigger the inposition of the use tax. . FLret,

an out-of-etate eeller J,s roquired to pay a use tax on goods

sold to state resicients lf it can be shown that the sellarra

businese has eufficient contact with the state to upbold

the taxing power of the 6tate. tlft.J,ilnal Ccoqraphi.c'societv
t'

v.  Cal l forn la toarr l  o f  iqual lzat ignrT ' {30 U.  S.  55I ,  9? S. .

Ct. 1386 (L9771. Second, a resident purchaser or a vendor

engagod ln buslnclsg .i.n the stat" fl. rogulred to pay a tax

on tho uoo, storogc, oE consuaptlon of gootic aad sorrleog

purcbaoetl at, rots,j.:.. $co D. C. CodE' 47-2iAA (i!73). fho

Court, w111 rovlcr tire facte of, tbls c&Go wl,tb thoss tryo

aPlrroacb@8 ia aj,no,

a t o t a

UEuallyr vl:cn ai out-of-ototo soiloi is ta:sccl on gooclo

soLd to rosi.Ccat Fuiebaccror'bo coil.oet,o s cun o! Eil::o3i fro

sscb of tjrs purclrasCIre aErC €trcn poys tirat roacAT to tbo toxlng

atato. orro of tiro prtnaa:i7 coacenE for th&o tipo of ter 1t

got forth in -:'r,_-'- 
^'-^:.-::_i!_l:: :, L3t

e&34 *tr.g.: l ' - f t  iur.rg3q salc: t f l :r ' :3 cl,so
l-::,r'r a c'::s..i,-.{.' 'i,;) gi:: o;t }tc3.::'J}l
i*roc-llt, o;? e:l ct,':'3c {:g p::E{:ee.l sal"cn *i,x
::-.uo;:ari a:-..1 gr::: iocn!. retn:'-ierl: r:u-:jcc'; go
";.".": ccic:r ';e:r o:1 a cenErct:Lt!,vo porLt;y wltb
au';-of-ri:atg rotalLers cxeBirt Sron tiro
sa1eg tax. r
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Eowever, before an out-of-state sel ler may be constitut ion-

al ly required to col lect from purchasers and pay a use tax,

i t  must be shown that there i .s a suff icient nexus between

the seller and the taxing state to support the imposition of

a tax. Id. The power of the state to tax must be balanced

against ttre protection afforded by the Connrerce CLaueo of

ttre Unlted Statas Constltution. For exanple, ln llalron v.

9_qars ,  Roebuck  { i  co . ,  312  U .  S .  359 ,  3621  61  S .  C t .  586 ,

587 (19{1), Soars 'refuecd to col lect tbe tax on rnall  ordcra

sent by Iowa purchasers to its out-of-etate brancheg and

filled by dl.rect shiparent tlrrough thg_ maile or a connon

carrLer froro those branchoe to the purbasers.' gor"e.rl,
('

becauge Seare rulntained retail outlots Ln lowa, th6 Court

concluded that Soars had a gufficlent nexus to Iowa to up-

hold tho lnposltlon of tho tax. Iowa'g ta:c nss hol,d conetitutLon-

ally pomloaLbLo and conci.stent vri.tir tlro Ccf:5!eo CtauoE. ID

r - - r . 4 a . r q l  ^ ^ . 1  c  . . '  " r ^ r ' ' !  4  - ^ t r ^ - " . ^  i - ^ - \ 1 - i ' v - a r !
r  , ' d r , . - . . r  . -  . - . . , - .  v .  ,

t* 
". 

t. t* E? S. C€. i3;3 (:.ti?) tbo Cou:rt Lnvoii,dato<i a

tEx undor f,act,s LC;atj.cal, to ths fasto tu i--:.'r orcept for ono

ltca. i:atl,gaa!. Dallsa ;cJo d,i,ei ns'; r."'tiu{:eln s locsl retell

outlo€ ls ill,i,nolo. ASpalcrt,ii', t;r procclco gt a retaLl

outlot !.o croulb of & no:ti! 8o suboteati,a€o e tsx eD tbe

rale of . goods bry aut-o!-ota8o ooS,iors €o rooldemt buyore .

Unrlor ths fscts ot. ths lnstant casor tho cEtalogo oro

ttro groo8o r;:il,ch tlro Dlg€:riet st @lunblo ls oeo&i.ng to tr:3

undor lts C@ponoatS.nE u;CI 6gagueg. Dollr I Distri,o€ of Coluale

Coa?oration, doos noe Eeil €hooo cotal,ogo to Dl,strtot rocldcntl.

Itho only ealo ln thlE ontlro rct of lEctr ls botwoon tho

prlntor 1n Goorglo end BolI. Snotsforo, rurdor tbo uoo tlx

analyrlc d$cugeed aborre, Bo11 could not be taxe8. trho otlrcr
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lray that a use tax may be imposed is lf it can be determj.ned

that  8e11,  the purchaser  of  the cata logs,  uses,  s tores,  or

comsumes the catalogs in the District of Colunbia. It does

not matter whether the catalogs were purchased within or

outside the Distr ict. ' .

These cataloge are printed and addressed in Georgia,

shipped to the DLstrlct by iomnon carrler and malled by ttrc

employees of the comoon carrLer to Dlgtrict of Columbia

residents. The District of Columbia does not argue nor doeg

the court fLnd that there ia any evidbng! that the catalogs were

elther stored or ooDsurted by BelI. tfr".6ietrl.ct of Coh:nbLa

argues ttrat Bell 'uses" thsse catatog8 d.n the DistrLct of

Colunbl.a. ThE Court ia not perauaded Ly this argnloent bocauee

of tha dictates of, the Coinnorce Clauee and basecl upon the

Courtrs J,ntcrpretatlon of the langruage Ln the D. C. Cor.rpenaatlng

[t8e statute.

The Comerco Clauge borg stateg fron unciuly burdenlng

Lnteretate connsrce by taxing gooclo rhlch are raovl.ng along thc

strean of, lnterstato coai[Grce. 9Sg, truEhos S:.'on. ?:l"r:i:ar Co. v.

i i lnngno€a. 272 V. E. 469, 47 E. Ct. 170 (1926) i  l j l ryg$ v.

9 lS ,  290  U .  S .  5L7 ,  6  s .  C t .  475  (1886)  .  t heEe  ca ta loge

cnter the gtream of intergtate cmerce in Georgia vhen the

prlnter loads thca lnto the trucke, already labeled and

addregged. ?hetr Journey frm printcr to D, C. resldenta le

turlnterrupted oxcept for a change ln transportatJ,on f,rom

c@on carrier to the Unlted Statee nail. Thlg ls not cnough

of, a break for theee catalogs to lose the protection of tho

Comsrce C1ause. ! | .

In Servl.cn l lcrchandj.sc Cc-?.:ny, Inc. v, I l@11,

592 S.w. 2d zLS (1975) , t lre Service trterchandiee Conpany, Inc.
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a Tennessee Corporlt ion, sent catalogs and other printed

materials to l ts cuetomer.s in Tennessee in a manner sirnl lar

to the method employed by BeII. The Service Merchandise

Company had lts iraterlals..printed in Minneaota, ehipped to

Tennessee, ana]ihen matled to the rcaional poet offlce in

Tenneesee to potential custoners ln Bonncaao€. Thc etatc

taxed this actlvity and tha Supremc Court of Tenneaaee

invalldated thls tax,

'. . .thc tc$porary lntarguption in the
lntorstato transLt of tliri...prlnted natcrl.&].
ln this cacc wac solcly f,Jr tha purpoca of
proraot,ing thc continuingr'movcnent of the
printecl mate;lal in ttg Journey to lte
ultlnate reciplents. . 

.."
The Tennoaaoe Courtthen concluclod that th€ state could not

tax these matertale becauoc thcy wers wlthin the stream of

coErqrca and protected by tbe Conoorce Clauso of the Onlted

Stateg Constltution. The facts of the lnetant caae corresgrcad

diroctly to the factg of the Teruroasoo caoe, and tho Coulrt

agroos wlth the analysls of tho Supreioo Court of Tenneosooo

Tlrege catalogs ars &crely a aeona of comunicotj.on bs€rrsen

Bell and ttro potentlal eustomoro. ?h1a caao ls dj.fioront fron

Eggg, ggpg, wtrere the Court upholcl a tax on Eooclo purchacod

by realdento from out-of-sta€e Eellere who mal.ntal.nod an in-

state retail outlet. fhese cataloge are not eol0 by Bo1l.

Therefore, tlre Court holds that the DlEtrlct of ColrnbLa

unconetltutlonally burriene intergtate com€rco by taxlng

catalogs vhich aro gent to D. C. reeLdentg free of clrarge

and whlch travol through lnt,orstate comrnerca from prlnter to

Pgtcntlal cultonorr.
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Another reason 'rrhy the Court must strike dolt. this

part icular tax as applied.to these facts is based upon the

Courtrs interpretation of the statute. These catalogs are

a means of comnunication between Bell  and its potential
L/

customers. Bel} purchased a comnunication service from the
t

printer. ltoreoier, BelI pgrcfrased a transportation sernrice

from the common carrier wbo transported these catalogs to

lfashlngton and ttren nalled them. D. C. Code l7-470L(1) (b)

state8s

lhe te :m ' re ta i l  sa ler .  rea le at
rotall r , and I soicl at, r&4\t, shall
not lnclude tho followlngr

t '
{1) sales of transporgation and

coruaunicatLon gervices. "

Thereforo, the Court holds anoa'o'. c. Co<le 47-2702

does not apply to tho 'salo' of the catalogs by tho prlnter

to BeIl when the cataiogo wore clearly lntendod solely ag

a Deana of comunlcation.

rfudgrnont 18 cn€ered in favor of the petitLoner, Boll,

wlttr respsct to that portion of tho tax levlori upon tho

cataloga whlch were sont froo.of charEo'to D. C. rosldentg.

Tbe Court horoby OEDiil,S that thlc portlon og ths tax,

plug lntarcet, ahall bo rofrurdod to Bql,i.

L/ Elira Court, c.l.rt,lnguicircc tSrcsc cataLogo fro:r the
catalogo ln D*i irg rc';a. i . l  outlct in Q.C. ?lcre,
tlxa catr,S,aEs iravo ir:f;t, tllo ctrcam of co:::l:ree and
aro Bo c?os;ly roiatci to the cvcri'day business
act,ivltLce of DaLl thct 1t Is clear tlra"3 Dcl1
cxorcicor io;ainlon anci control over thcm and that
theLr purpose !e not norely for conmunl.cation.
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TheCour t f u r t he roRDERscounse l t osubm i tp roposed i

orders which compute the appropriate lnteregt rate and the

dollar amount of the tax, PIus j .ntereet, within 20 daye of

raceipt of this order.

' i !

Wriitrrrr. l C.
Judge

July 11, L979

Coplce to: i8{ il. lrocttranr-i;c3rire-.
rri":d-.an, LoW, KroLI t Slmonds
1730 tr 5":rOetr N't l '
gfaeh1nEton, D.C. 20006

R'lc'barcl i\nslto, crqulro
l-lsictaat Cofi:pratlon Coungel't D'C'
Dj.atrict Dultr'di'ng
Waahington, D.C. 20004

!,1r. frcrurcth Dack
FLnance Off, icer, D.C'
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